
1Ohio Trial  Summer 2014

OHIO TRIAL
Summer 2014  |  Vol. 24, Issue 2 | A Publication of the Ohio Association for Justice

THE CHINK
IN THE ARMOR: 

CONVINCING COURTS THAT 
THE MEDICAL MALPRACTICE 
STATUTE OF REPOSE IS AN 

AFFIRMATIVE DEFENSE MAY 
LEAD TO ADDITIONAL AVENUES 

FOR AVOIDING THE STATUTE

A View From The Bench

OAJ Member to be
 ‘15 OSBA President

IOLTAs: Keeping 
them organized 
for yourself and 

your clients



20 Ohio Association for Justice

When damages are substantial, you 
need an expert with the experience 
and resources to articulate the science 
behind the events in your case. 

Robson Forensic is equipped to 
bring the extensive resources and 
rigorous scienti!c approach your 
case requires. 

Call us to speak with an expert who 
has the speci!c experience to address 
causation and standard of care relevant 
to your case. 

Areas of Practice:

Premises Safety

Marine | Automotive | Aviation | Railroad

Premises Safety  | Dram Shop | Food Safety 

Toxicology | Biomechanics | Architecture

Construction   | Electrical | HVAC | Plumbing

Structural Failures | Highway  | Sports Injuries

Toxic Torts  |  Fire  |  Human Factors 

800.654.4344  |  www.robsonforensic.com

Ohio Location:
4150 Tuller Road
Suite 216
Dublin, OH 43017

One of Many Areas of Expertise

THE CHINK IN THE ARMOR: 
CONVINCING COURTS THAT THE 

MEDICAL MALPRACTICE STATUTE OF 
REPOSE IS AN AFFIRMATIVE DEFENSE 
MAY LEAD TO ADDITIONAL AVENUES 

FOR AVOIDING THE STATUTE

BY: MICHAEL SCHMELTZER

Feature Story



21Ohio Trial  Summer 2014

INTRODUCTION
As Ralph Waldo Emerson once wrote, “God o!ers to every 

mind its choice between truth and repose. Take which you 
please — you can never have both.”  "e Ohio legislature 
made up its mind on the issue of truth versus repose when 
it enacted Am.Sub.S.B. No. 281.  In so doing, the General 
Assembly abandoned truth in certain medical malpractice 
cases, e!ectively voicing its “judgment that justice requires 
an adversary to be put on notice to defend for a speci#c 
period of time, a$er which the ‘right to be free of stale claims 
in time comes to prevail over the right to prosecute them.’”1  
"e Bill, which became e!ective in 2002, contains Ohio’s 
medical malpractice “statute of repose” and is codi#ed at R.C. 
2305.113(C). 

!e statute of repose has razor-sharp teeth, eviscerating the availability of 
otherwise valid medical claims if those claims are not brought within four 
years of the wrongful conduct.2  Traditional statutes of limitations are meant 
to encourage plainti"s to act diligently and without delay by #ling their claims 
promptly a$er discovering them.  Accordingly, they begin to run when the 
claim “accrues” (i.e, when the claim is discovered, or at least should have 
reasonably been discovered).  It is the accrual date that triggers the duty to 
promptly commence litigation.  Statutes of repose are di"erent.  !ey are 
unrelated to accrual and may operate to bar a claim before it is even discovered.   

!ose who defend the statute of repose argue that it is necessary “to give 
medical providers certainty with respect to the time within which claims can 
be brought and a time a$er which they may be free from the fear of litigation.”3  
!is rationale holds that stale claims may create “litigation uncertainty” and 
prejudice a defendant’s ability to defend because evidence to disprove a claim 
may have been lost or rendered untrustworthy over time.4  Moreover, a party 
who is uncertain about when he may be sued will become distracted by the 
Sword of Damocles’ and devote resources to unproductive purposes.5

Opponents, on the hand, decry the statute as an unfair deprivation of an 
innocent party’s right to recover a remedy – due to no fault of his own and 
under circumstances where he has not even had an opportunity to yet discover 
his claim.  Under the rule of law, providing e"ective recourse to those whose 
rights have been violated is essential.  Without a remedy for a wrong, justice 
is of little use.  Because the statute of repose has the power to obliterate the 
right to proceed upon a claim before it has even been discovered, it perpetrates 
injustice.    

But whatever your feelings are about the statute of repose, the General 
Assembly and the Ohio Supreme Court have a%rmed the policy considerations 
upon which it rests.6  If, however, the statute is permitted to operate in a 
vacuum, irrespective of other legal doctrines such as waiver, tolling, and 
estoppel, then it will become a tool for gamesmanship and chicanery.  !e 
plainti" ’s bar must resist such e"orts.  

!e path back to justice may begin with convincing courts that the statute of 
repose is an a%rmative defense that can be waived, as opposed to an absolute, 
jurisdictional bar to bringing a claim outside of the repose period.  For all of 
the reasons detailed in this article, I believe the former conclusion is not only 
legally correct, but it is also the “right” one.  
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If courts agree, that may open the door 
for medical claimants to explore the factual 
circumstances under which the defense has 
been asserted.  !at, in turn, may lead to 
additional avenues for avoiding the statute.  
For example, a medical claimant who 
su"ers injury as a result of a series of related 
acts may be able to avoid the statute under 
a continuing violations theory.  Or he may 
be able to avoid it by alleging, and later 
proving, that the defendant fraudulently 
concealed his medical claim in order to 
prevent the #ling of a lawsuit within the 
repose period.  If, on the other hand, courts 
deem the statute to be jurisdictional in 
nature, the opportunity to avoid the statute 
will be even more limited than it already is.  
 
DEFENSES, GENERALLY

An a%rmative defense asserts a bar 
to the plainti" ’s recovery – even if the 
plainti" is otherwise able to establish a 
prima facie case.7  It is, therefore, separate 
and distinct from the plainti" ’s claims.8  
!e determination of whether a defense 
is an “a%rmative” one generally depends 
upon whether it controverts an element 
of the plainti" ’s claim or, instead, raises 
matters beyond the scope of the plainti" ’s 
prima facie case.9  Stated another way, 
“[a]n a%rmative defense is any defensive 
matter in the nature of a confession and 
avoidance.  It admits for pleading purposes 
only that the plainti" has a claim (the 
‘confession’) but asserts some legal reason 
why the plainti" cannot have any recovery 
on that claim (the ‘avoidance’).”10  

!e defendant, therefore, ultimately 
bears the burden of proving an a%rmative 
defense, and an a%rmative defense 
is waived if it is not timely asserted.11  
Imposition of waiver derives from the 
same principles of fairness and notice 
that require a plainti" to adequately set 
forth the basis of his claims.  “[W]here a 
defendant has a full, complete defense that 
may defeat the plainti" ’s prima facie case, . 
. . [the defendant has] the responsibility to 
assert it in a timely fashion.”12  

!ese concepts are incorporated 
into the Civil Rules.  Civil Rule 8(C) 
addresses a%rmative defenses.  It sets 
forth 20 speci#c defenses that must be 
a%rmatively pleaded, including the statute 
of limitations.  !e Rule does not mention 
the statute of repose, but it does include a 
catch-all provision.  In addition to the listed 

defenses, “any other matter constituting an 
avoidance or a%rmative defense” shall be 
a%rmatively pleaded as well.  (Emphasis 
added.)  !e Rule’s reference to “any other 
matter” indicates that “[t]his list is by no 
means exhaustive.”13  !ese a%rmative 
defenses are waived if they are not raised in 
the responsive pleading.14  

Civil Rule 12(B) addresses seven 
additional defenses.  !ese defenses 
include lack of jurisdiction, improper 
venue, insu%ciency of process, 
insu%ciency of service of process, failure 
to state a claim, and failure to join a party 
under Civ.R. 19 and Civ.R. 19.1.  Lack of 
subject matter jurisdiction cannot – under 
any set of circumstances – be waived, and 
the defenses of failure to state a claim and 
failure to join an indispensable party under 
Civ.R. 19 may be made in a pleading, by 
motion for judgment on the pleadings, or 
at trial.15  All other Civ.R. 12(B) defenses 
are waived if they are not included in the 
responsive pleading or raised in a pre-
answer motion.16    

In order to prove a claim for medical 
negligence, the plainti" must prove four 
elements.  !ose elements are: (1) the 
existence of a duty owed to the plainti" 
by the defendant, (2) a breach of the 
defendant’s duty, (3) causation based on 
probability, and (4) damages.17  Assuming 
the plainti" establishes her prima facie case, 
the defendant can nevertheless “avoid” the 
claim if he can demonstrate that the repose 
period has run.  Accordingly, the statute of 
repose is – conceptually – an a%rmative 
defense.  And because Civ.R. 8 and Civ.R. 
12 do not speci#cally mention the statute 
of repose, the statute would appear to fall 
within the catchall provision of Civ.R. 8(C).

COURTS, NATIONALLY, ARE SPLIT 
ON THE ISSUE OF WHETHER STAT-
UTES OF REPOSE ARE AFFIRMATIVE 
DEFENSES 

Authority, nationally, is divided on 
the issue of whether statutes of repose 
are a%rmative defenses.  !e Tennessee 
Supreme Court, for example, recently 
held “statutory language which bars a 
claim does not operate to deprive a court 
of subject matter jurisdiction over the 
case.”18  Rather, “statutes of repose, like 
statutes of limitation, attach to and bar 
only the claim itself.”19  !erefore, it is an 
a%rmative defense that is waived if not 
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timely asserted.20  Despite the statute’s 
rigid language (i.e., “In no event shall any 
such action be brought [outside of the 
repose period] . . . .”), the court explained 
that – as a matter of policy – the statute 
should “not authorize Defendant to sit on 
its hands and not assert the defense.  Our 
rules of procedure require that matters be 
raised before trial if a party intends to rely 
on them.  To hold otherwise would be to 
invite parties to lie in wait and, a!er a long 
and expensive trial, assert a defense.”21  A 
Washington court of appeals agreed that 
while statutes of repose bar claims, they 
do not deprive courts of subject matter 
jurisdiction.22    

Other courts treat statutes of repose as 
conditions precedent to the plainti" ’s cause 
of action.23  #ese courts hold that failure 
to timely raise the defense cannot revive a 
claim that has already been extinguished.24  
#e Arkansas Supreme Court, for example, 
determined that “[a] statute of repose 
creates a substantive right in those protected 
to be free from liability a!er a legislatively-
determined period of time.”25  #e court 
found that while a statute of limitation is 
a procedural device that operates to bar 
the remedy, a statute of repose cuts o" the 
right to a claim before it accrues.26  #e 
court, therefore, concluded that a “statute 
of repose is neither an avoidance nor a 
defense to a cause of action . . .[,] and the 
failure to plead the statute of repose as an 
a$rmative defense could not resurrect a 
cause of action that no longer exists.”27

Similarly, the Delaware Supreme Court 
held that “the running of a statute of repose 
will extinguish both the remedy and the 
right.”28  #us, it is a “substantive provision 
[that] relates to the jurisdiction of the 
court; hence ‘any failure to commence the 
action within the applicable time period 
extinguishes the right itself and divests the . . 
. the court of any subject matter jurisdiction 
which it might otherwise have.”29  

AUTHORITY IN OHIO IS LIMITED, 
BUT THE EIGHTH AND NINTH DIS-
TRICTS RECOGNIZE STATUTES OF 
REPOSE ARE DEFENSES THAT CAN 
BE WAIVED

Whether Ohio courts will treat the 
statute of repose as an a$rmative defense 
or as a jurisdictional bar to recovery is less 
than clear at this point.  #e Eighth and 
Ninth Districts, however, have had the 
occasion to consider the issue, and both 

Districts recognize that statutes of repose 
are defenses that can be waived.  

In Hetzer-Young v. Precision Airmotive 
Corp., the Eighth District held that although 
the 18-year repose period established by the 
General Aviation Revitalization Act creates 

“an explicit statutory right not to stand 
trial[,]” it is an a$rmative defense that must 
be proved.30  And in Fazio v. Gruttadauria, 
it held that the defendant stockbroker, who 
was sued for breach of %duciary duty, fraud, 
negligent misrepresentation, conversion, 
and promissory estoppel, waived any 
statute of repose defense because he failed 
to answer the complaint.31   

In Lawson v. Valve-Trol Co., the Ninth 
District implicitly agreed that statutes of 
repose are defenses that can be waived. 32  
However, it completely lost its way when 
analyzing the issue.  #e Lawson court 
considered, among other things, whether 
Indiana’s statute of repose applicable to 
certain real property improvement claims 
had been waived.  In an attempt to deal 
with the defendant’s failure to speci%cally 
raise statute of limitations and statute of 
repose defenses in its answer, the court 
emphasized that statutes of repose and 
statutes of limitations are, fundamentally, 
di"erent.33  #e court noted that while 
Civ.R. 8(C) speci%cally refers to “statute[s] 
of limitations,” it does not explicitly mention 
statutes of repose.34  Although the court did 

not actually say it, this line of reasoning is 
apparently meant to support the conclusion 
that while Civ.R. 8(C) may require the 
statute of limitations to be raised in the 
responsive pleading, the statute of repose 
does not need to be so raised.  And failure 
to do so will not result in a waiver of the 
defense.     

#e court ultimately concluded that 
the defendant timely raised the statute of 
repose because it asserted in its answer that 
the plainti"s failed to state a claim upon 
which relief could be granted.35  In support 
of its conclusion, the court re-iterated that 
statutes of repose, as substantive provisions, 
do “not take away an existing cause of 
action . . . [but], rather, . . . prevent what 
might otherwise be a cause of action from 
ever arising.”36 

#e Lawson decision is misguided 
because it fails to analyze the issue of waiver 
in light of the framework established by the 
Civil Rules.  Civil Rule 8(C) provides that 
all a$rmative defenses – other than Civ.R. 
12(B) defenses – are waived if they are not 
asserted in a responsive pleading.  While 
asserting a statute of limitations defense 
may not be the same thing as asserting a 
statute of repose defense for the purpose of 
satisfying Civ.R. 8(C), the court completely 
ignored Civ.R. 8(C)’s catchall provision 
referring to all “other matters constituting 
an avoidance or a$rmative defense.”    

Instead, the court strained to 
characterize the statute of repose as a 
defense subsumed within the defendant’s 
Civ.R. 12(B)(6) failure to state a claim 
defense.  But as recognized by the Ohio 
Supreme Court, raising a failure to state 
a claim defense “preserves on the record 
such party’s continuing objection to the 
su$ciency of the complaint.”  It relates 
to the plainti" ’s pleading and whether 
it su$ciently alleges that the plainti" is 
entitled to relief under a particular legal 
theory.37  #e Ohio Supreme Court has 
explained, “[t]o warrant a recovery on the 
petition, it must show a cause of action in 
the plainti!.”  Otherwise, the complaint fails 
to state a claim. 38 

#e issue before the Ninth District was 
whether the defendants waived their statute 
of repose defense, not whether the plainti" 
had su$ciently set out the elements of a 
medical negligence claim.  As discussed 
supra, the statute of repose goes beyond 
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the elements of a medical claim, which 
hearken back to English common law and 
have been part of our jurisprudence since 
the beginning.  For pleading purposes, a 
medical claimant has never been required 
to aver that she has complied with statutes 
limiting the time within which medical 
claims must be brought.  #e statute of 
repose is entirely irrelevant to properly 
pleading a medical claim.    

Rather, the crux of the issue is whether 
statutes of repose deprive courts of 
subject matter jurisdiction.  If they are not 
jurisdictional (which, under the Civil Rules, 
is the only type of defense that cannot be 
waived), then it falls within the purview of 
Civ.R. 8(C)’s catchall provision and must 
be a$rmatively pleaded in the defendant’s 
answer.  Otherwise, it is waived.  

THE RUNNING OF THE STATUTE 
OF REPOSE DOES NOT CREATE A 
JURISDICTIONAL DEFECT

Subject matter jurisdiction is a court’s 
power to hear and decide a case on the 
merits.39  As discussed supra, a jurisdictional 
defect cannot be waived.40  Accordingly, 
lack of jurisdiction can be raised at any 
time, even for the %rst time on appeal.41  
#is is because “jurisdiction is a condition 
precedent to the court’s ability to hear the 
case.  If a court acts without jurisdiction, 
then any proclamation by that court is 
void.”42  And “where there is a complete 
want of jurisdiction on the part of the 
inferior court, the writ [of prohibition] will 
issue ‘to prevent usurpation of jurisdiction 
***.’”43 

Whether the running of the statute of 
repose deprives courts of subject matter 
jurisdiction is a question of statutory 
interpretation.  When interpreting a statute, 
it is axiomatic that absent an ambiguity, 
the primary goal is to apply the legislative 
intent as manifested in the words of the 
statute.44  #e statute of repose states, in 
pertinent part:  

(1) No action upon a medical, 
dental, optometric, or 
chiropractic claim shall be 
commenced more than four 
years a!er the occurrence of 
the act or omission constituting 
the alleged basis of the 
medical, dental, optometric, or 
chiropractic claim.

(2) If an action upon 
a medical, dental or 
optometric, or chiropractic 
claim is not commenced 
within four years a!er the 
occurrence of the act or 
omission constituting the 
alleged basis of the medical, 
dental, optometric, or 
chiropractic claim, then, any 
action upon that claim is 
barred. 

R.C. 2305.113(C) (emphasis added).  

#e statue is devoid of any language 
restricting the subject matter jurisdiction 
of the courts.    In Sanquily v. Court of 
Common Pleas of Lucas County, the Ohio 
Supreme Court considered whether R.C. 
2743.02(C) vested the Court of Claims with 
exclusive jurisdiction to determine whether 
the defendant state employee was immune 
from the plainti" ’s medical malpractice 
claim, thus depriving the Lucas County 
Court of Common Pleas of jurisdiction 
over the matter.45  #e Court found that 
it did.  #e statute, however, speci%cally 
stated that certain actions against state 
employees “shall %rst be %led against 
the state in the court of claims, which 
has exclusive original jurisdiction to 
determine, initially, whether the o$cer or 
employee is entitled to personal immunity . 
. . .”46  Unlike the statute at issue in Sanquily, 
the medical malpractice statute of repose 
does not even mention “jurisdiction.”

Moreover, “[j]urisdiction does not 
relate to the rights of the parties, but to the 
power of the court.”47  #is is an important 
distinction because the statute of repose 
concerns a medical claimant’s “right” to 
proceed upon his claim; it does not mention 
the power of the courts.  #ere simply is no 
basis to conclude that the statute plainly 
expresses the General Assembly’s intent to 
divest courts of subject matter jurisdiction 
over medical claims %led outside of the 
repose period.

In Dunton v. Whitewater West 
Recreation, a Colorado court of appeals held 
that statutes of repose are jurisdictional 
only if they contain speci!c language to 
that e"ect.48  Because the statute at issue 
did not contain such language, the court 
determined that it “has no e"ect upon a 
court’s jurisdiction . . . [and] must be pleaded 
and proven as an a$rmative defense.49  #e 
court reasoned that “[w]hile some prior 

decisions have stated that this statute 
constitutes an “absolute bar” to a claim, . 
. . such language was used to distinguish 
the statute’s e"ect from the e"ect of the bar 
of a statute of limitations.  !at term was 
intended merely to emphasize that a claim 
can be barred by such a statute even before 
the claim has accrued; it was not used in 
any jurisdictional context.”50 

#e speci%city requirement makes sense 
in light of the maxim that “every reasonable 
presumption will be indulged in favor of 
the rightful exercise of jurisdiction . . . .”51  
As U.S. Supreme Court Justice Ginsberg 
explained, “It is anomalous to classify time 
prescriptions, even rigid ones, under the 
heading ‘subject matter jurisdiction.’”52  It 
is also consistent with the Ohio rule that 
a writ of prohibition will issue only if 
“a statute ‘patently and unambiguously’ 
prevents” a court of common pleas from 
exercising general, original jurisdiction.53  
Because Ohio’s medical malpractice statute 
of repose does not speci%cally deprive 
courts of jurisdiction, it should not be 
interpreted to do so.    

Furthermore, the statute of repose is not 
an absolute, in&exible barrier to suit outside 
of the repose period.  Considering whether 
certain equitable principles applied to a 
statute of repose for professional negligence 
against public accountants, an Illinois court 
of appeals held because the statute did “not 
require 100% enforcement[,]” it was subject 
to the parties’ tolling agreement.54  #e 
court determined this was true even though 
the statue provided that “[i]n no event shall 
such action be brought [outside of the 
repose period].”55  #e court emphasized 
that certain exceptions applied to the 
statute.56  It also noted that “the statute of 
repose for medical malpractice . . . may be 
tolled by a plainti" based on a continuing 
negligent course of treatment for a 
speci%c condition”; “statutes of repose are 
a$rmative defenses subject to forfeiture”; 
claims may be re-%led outside of the 
repose period pursuant to a savings statute; 
and “[i]ndividuals generally may waive 
substantive rules of law, statutory rights, 

"e path back to justice may begin with 
convincing courts that the statute of re-
pose is an a#rmative defense that can 
be waived, as opposed to an absolute, 
jurisdictional bar to bringing a claim 
outside of the repose period.

{ }
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and even constitutional rights enacted 
for their bene%t, so long as the waiver is 
knowing, voluntary, and intentional.”57  For 
all of these reasons, the court held that the 
statute was not jurisdictional and, thus, 
could be tolled.58    

Likewise, Ohio’s medical malpractice 
statute of repose does not require strict 
%ling within the repose period.  It does 
not apply to minors or persons of unsound 
mind, and exceptions exist for malpractice 
discovered during the fourth year a!er 
treatment and for malpractice that leaves a 
foreign object in a patient’s body.59  #ose 
exceptions allow for an additional year a!er 
discovery of an injury to %le suit.60  And at 
least one trial court has held that the statute 
of repose does not a"ect the availability of 
the savings statute outside of the repose 
period.61  #e statute of repose should not 
be considered jurisdictional for all of these 
reasons as well.  

CONCLUSION 
In Ruther v. Kaiser, the Ohio Supreme 

Court a$rmed the General Assembly’s 
power to shut the courthouse doors to 
medical claimants who fail to bring their 
claims within the four-year repose period.  
Even so, an opportunity exists to limit the 

statute’s application.  #at opportunity 
starts with convincing courts that the 
statute of repose is an a$rmative defense 
that may be waived, rather than an absolute, 
jurisdictional bar to bringing a medical 
claim outside of the repose period.  

#is issue may, at %rst blush, seem to be 
relatively benign.  But if courts determine 
that the statute of repose is an a$rmative 
defense, that may very well prove to 
be the proverbial “chink in the armor” 
which exposes additional weaknesses – 
weaknesses vulnerable to doctrines such as 
the continuing violations doctrine, tolling, 
estoppel, and fraud.    
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